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Welcome

Hello and Welcome again to the
January issue of the CFU carers’
support group newsletter.

A Happy New Year to you all!
We hope you have all had an

enjoyable festive season.

Our last carers’ meeting was
held on the 20" October.
Thanks again to everyone who
came - we were pleased that so
many of you came equipped
with questions for our invited
speaker, solicitor Margaret
Seed. The meeting was
designed to tackle the legal and

financial aspects of caring for

someone with dementia. This is
obviously a very important issue
for all carers, and it is clear that
a basic understanding of the
issues involved can be
extremely valuable. Taking
early action, when the initial
diagnosis is made, can save an
awful lot of money and hassle
later on. We'd like to take the
opportunity to pass on some of
this information in the
newsletter. We hope you’'ll find
it helpful, and look forward to

your feedback.
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Legal Advice

As many of you will already have found
out, the legal aspects of caring for
someone with dementia can be very
complicated. Unfamiliar terms, like
‘enduring power of attorney’ and
‘receivership’ can appear daunting, and it is

tempting to put off the paperwork.

However, our guest speaker in October,
Margaret Seed, managed to provide a
brief, easy to understand overview of the
topic. We have summarised some of the
main points in the newsletter, and hope

that you will find them useful.

Your options

There are several levels at which one can
become involved in someone else’s legal

and financial affairs:

Appointee for Benefits Purposes

This is a quick, cheap, and easy way to get
access to benefits. As you will know,
benefits are paid to the individual client,
rather than their carer. This procedure
allows the benefit to be paid to the carer

(the ‘appointee’) and can be useful when

caring for someone who has difficulty

managing their financial affairs.

What do I need to do?

The procedure simply involves filling in a
form and sending it to the relevant benefits
office. You (as ‘appointee’) and the client
will then be interviewed by someone from

the Benefits office.

Enduring Power of Attorney

An enduring Power of Attorney is a
document that enables a person to become
responsible for someone else’s financial

affairs.

In this case, you as the carer would act as
the ‘attorney’, and the person for whom

you are caring is termed the ‘donor’.

One of the most important points to stress
is that the donor MUST have mental
capacity at the time the Enduring Power of
Attorney is made (i.e. the donor must
understand the legal contract they are
entering into). The judgement of mental
capacity can be a tricky issue in dementia,

so it can be useful to obtain the advice and



support of the consultant doctor in this

situation.

If the donor does not have mental
capacity, there is unfortunately no
alternative to the Court of Protection,

which will be discussed later.

Who should act as attorney?

It is important that the donor has complete
trust in the attorney. In many cases, this
is straightforward, and you, the carer, may
be the natural choice. However, if there is
co-ownership of a house between you and
the person you are caring for, it is
important not to appoint yourself as
Attorney, as the co-owner cannot sign
property documents on behalf of two
people. A way around this is to put the
house in your name only before the

Enduring Power of Attorney is made.

Can several people be appointed?

Yes. It is possible to appoint more than
one person as Attorney. The attorneys can
then act jointly (i.e. both signatures
required on a cheque), or severally (i.e.
either signature as valid). In such cases, it
is important that people get on well, and

easier if they live close by.

Is it possible to appoint an objective
Attorney?

Yes. If there are problems in appointing a
family member or close friend as attorney,
the donor can choose to appoint a solicitor
to be responsible for their financial affairs.
This is obviously more expensive, but can

be useful in avoiding family conflict.

Limitations

Although the Enduring Power of Attorney is
made when the donor has mental capacity,
it continues to have effect even once this
capacity is lost. Since the judgement of
mental capacity can sometimes be
complicated, the donor might want to place
limitations on it. For example, it could be
stated that the Enduring Power of Attorney
could only be used following written
confirmation from a doctor, thereby giving
the donor control over their affairs for as

long as possible.

What do I have to do?

There are two procedures for obtaining
Enduring Power of Attorney. Registration is
used when the Donor still retains their
mental capacity. Once The Donor has lost
mental capacity, carers must go through

the Receivership procedure.



Registration

If a Donor starts to have difficulty
managing their financial affairs, then the
Donor is personally required to register the
Enduring Power of Attorney. This can be
easily done by filling in a short form,
available from the Public Guardianship

Office. There is a fee of £220.

The form can be obtained online

(www.quardianship.gov.uk) or by post:

Public Guardianship Office

Archway Tower

2 Junction Road

London N19 5SZ

The Enduring Power of Attorney can then

be used once it has been registered.

Receivership
If a person has lost mental capacity and is

therefore unable to register the Enduring

Power of Attorney themselves, then the
only way for their carer / family to take
charge of their financial affairs is to be
appointed as Receiver by the Court of
Protection. Unfortunately, this is a

lengthy and expensive procedure.

The Receiver must obtain a medical
certificate from the sufferer's GP or
consultant and must complete a detailed
form, giving information about the
sufferer’s and their own financial
backgrounds. This is so that the Court can
establish that there is no conflict of interest
between the Receiver and the sufferer. For
information about Receivership, carers can
contact the Public Guardianship Office at

the above address.

The above summary is only meant as a brief introduction to Enduring Power of

Attorney.

More detailed information is available on the Public Guardianship website at

http://www.guardianship.gov.uk/

Alternatively you can phone the EPA helpline on: 0845 330 2963.

If you have any queries about making financial transactions with or without Enduring
Power of Attorney, then it may also be worth consulting a solicitor.




Who makes the decision about mental
capacity?

Solicitors regard mental capacity to be a
medical question. If there is any doubt about
the person’s understanding of the meaning and
effect of the document, it is important to get
medical advice and a certificate from one of
the doctors involved in the person’s care.
There may be a fee for this service, with

average costs between £50-100.

Can 1 get legal aid?
Unfortunately, there is no legal aid available for

Power of Attorney.

What happens if the attorney becomes ill?
It is possible to have two separate powers of
attorney. A replacement attorney may be

something to think about.

What if the person won't sign?

It is common for people with frontotemporal
dementia and semantic dementia to be quite
stubborn and rigid in their thinking. They may
understand the purpose of the document yet
still refuse to sign, even though it is in their
best interest to do so. Some people have

found it helpful to introduce power of attorney

_________________________________________________

as a shared procedure, with each member of
the family signing their own form, so that
everyone is in the same situation. If the
person is worried that they may be taken
advantage of, it may also be of value to
highlight the fact that they can place whatever
limitations they like on the document. For
example, that it cannot be used until a written
medical report from a doctor states that mental
capacity is lost; or that the power of attorney

cannot be used to sell the person’s house.

What can | do to maintain the person’s
autonomy?

Registering the power of attorney does not halt
bank accounts. When it is felt that the person
can no longer deal with their finances, that is
the point at which the power of attorney can
be sent to the individual bank so that it can be
used. Itis possible to set up a small account
from which the person could withdraw a
limited amount of cash, in order to retain a

level of independence.

Can power of attorney be cancelled?
Prior to registration, the Donor can cancel the
power of attorney. This is not possible after

registration.



ENDURING POWER OF ATTORNEY

Part A: About using this form

1. You may choose one attorney or more than
one. If you choose one attorney then you
must delete everything between the square
brackets on the first page of the form. If you
choose more than one, you must decide
whether they are able to act:

= Jointly (that is, they must all act together
and cannot act separately) or

o Jointly and severally (that is, they can all
act together but they can also act
separately if they wish).

On the first page of the form, show what

you have decided by crossing out one of the
alternatives.

2. If you give your attorney(s) general power in
relation to all your property and affairs, it
means that they will be able to deal with
your money or property and may be able to
sell your house.

3. If you don't want your attorney(s) to have
such wide powers, you can include any
restrictions you like. For example, you can
include a restriction that your attorney(s)
must not act on your behalf until they have
reason to believe that you are becoming
mentally incapable; or a restriction as to
what your attorney(s) may do. Any
restrictions you choose must be written or

typed where indicated on the second page
of the form.

4.If you are a trustee (and please remember
that co-ownership of a home involves
trusteeship), you should seek legal advice if

you want your attorney(s) to act as a trustee
on your behalf.

S.Unless you put in a restriction preventing it 4q.

your attorney(s) will be able to use any of
your money or property to make any
provision which you yourself might be
expected to make for their own needs or the
needs of other people. Your attorney(s) will
also be able to use your money to make
gifts, but only for reasonable amounts in
relation to the value of your money and

property.

6. Your attorney(s) can recover the out-of-

pocket expenses of acting as your
attorney(s). If your attorney(s) are
professional people, for example solicitors
or accountants, they may be able to charge
for their professional services as well. You
may wish to provide expressly for
remuneration of your attorney(s) (although
if they are trustees they may not be allowed
to accept it).

7. If your attorney(s) have reason to believe

that you have become or are becoming
mentally incapable of managing your
affairs, your attorney(s) will have to apply
to the Court of Protection for registration of
this power.

8. Before applying to the Court of Protection

L8

for registration of this power, your
attorney(s) must give written notice that
that is what they are going to do, to you and
your nearest relatives as defined in the
Enduring Powers of Attorney Act 1985.

You or your relatives will be able to object
if you or they disagree with registration.

- This is a simplified explanation of what the

Enduring Powers of Attorney Act 1985 and
the Rules and Regulations say. If you need
more guidance, you or your advisers will
need to look at the Act itself and the Rules
and Regulations. The Rules are the Court
of Protection (Enduring Powers of
Attorney) Rules 1994 (Statutary Instrument
1994 No. 3047). The Regulations are the
Enduring Powers of Attorney (Prescribed
Form) Regulations 1990 (Statutory
Instrument 1880 No. 1376).

Note to Attorney(s)

After the power has been registered you
should notify the Court of Protection if the
donor dies or recovers.

Note to Donor

Some of these explanatory notes may not
apply to the form you are using if it has
already been adapted to suit your particular
requirements.

YOU CAN CANCEL THIS POWER AT ANY TIME BEFORE IT HAS TO BE REGISTERED

T atmrfrerrn Trbernaticeal 24



i 5: 10 DE COMPIETEa DY UNE OONor (e person appuiiiLingy une awdinisy |\ =))
't sign this form uniess you understand what it means

mse read the notes in
margin which foliow
1 which are part of the
T itsalf

mor's nEme and aodress,

nor's date of birth

& note 1 on the front
his form. K you are
sointing anly one
amey, you should cross
- gwarything between the
sarg brackets.
ppalnting more than

» aliormeys, pleasa

& additional name(s)
an attachad sheat.

255 out the one which
=5 N4 apply (see nate 1
the front of this form).

5% out the one which
&5 not apply (see note 2
the front of this form).
d any additional powers,

ou dontwant the
omey{s) o have general
wet, you musl give

tailis here of what

thority you are giving
the attormeyis),

oss cut the one which
as nol apply.

I Margaret Smith
of 16 AppLebg =oad, Manchester
M1g S29

bormn on 12 Mag 1942
appoint _John Swmith

of 16 AppLebg Rood, Manchester
M1E S29

jonintly and severalhd
to be my attorney(s) for the purpose of the Enduring Powers of Attorney Act 1885
« with general authority to act on my behalf
» with authority to.do the following on-my-behalf,

in relation to

» all my property and affairs
L ]




FErt b conunuea

I this form is being
signed at your direcion:-
& the person signing
maust not be an attomey
or any witness (o Parts
BorC).

& you must add a
statement that this form
has been signed at your

® 3 second witness is
neceseary (please see

Your signature (or mark).

ARuTECTI0N

My #TTok w ey

» subject to the following restrictions and conditions:

s Keauikep T2 ETHW

b WRTTEN LEFoRT FRoM MY af AND
Lea (el THI Fowald W THE VAT oF
Acrore HE HW VIE (T,

| intend that this power shall continue even if | become mentally incapable

| have read or have had read to me the notes in Part A which are part of, and

explain, this form.

T Y piRECTIen
Signed by-me as a deed

and delivered | £€( N

(N BAPAB LE THC gL wit  (INFIRATY oF MAKING A MARK
Date. on
SOmeone Mus! withess
your skgnature,
Signature of winess, in the presence of
Your atiomey(s) cannot Full name of witness
b youUr witness. R is not
wmf: Em Address of witness
Signature of second in the presence of
witness.
= : S, Full name of witness
net baing s':::j :m,rol:. Address of withess
personally but at your
directian (for example,
¥ & physical disabilty
prevesis you fram signing).




Part C: To be completed by the attorney(s)
Note: 1. This lorm may be adapied o provide for execulion by a cofpovation.

2, M thare ls mone than one attomiry addetional sheets In e foom as shown below must be aaded 10 this Pan C.
Slease read the notes in

v miargin which Tollow
and which ane part of the

e | understand that | have a duty to apply to the Court for registration of this form
Sorit sig ik form under the Enduring F'cfwars of Attorney Act 1885 when the donor is becoming or
Sedore the dovor has Eigned has become mentally incapable.

2art B orif, in your
spinkon, the donar was
Riready mentally incapabie
:,:’ ;mm o | also understand my limited power to use the donor's property to benefit persons
other than the donaor.

¥ this form ks baing
TP M i OO B | am not a minor.
» the person signing
maust nat ba an atiomey
¢ any withess {to Parts
BorCl

» you must add a
staternent that this form
has baen signed at your
direction.

B B S8cond withess i
necassary (please sbe
elow).

Signature {or mark) of Signed by me as a deed

LD and delivered

Data, on

Signature of witness. in the presence of
Full name of witness

mray not be the withess and Address of witness

Signature of second in the presence of

, Full name of witness
A second withess is only

nacessary i this form i
rit being sioned by you Address of witness
personally tud at your
direction (for example,

if a physica disability
prevents. you froem signing).

EFA  Enduring Power of Allomey

ERV)



Mental Capacity Act 2005

A new Mental Capacity act will make
considerable changes to the law, but
will only come into force in 2007.
Enduring Powers of Attorney will
remain valid after the act comes into
force. The act concerns peoples’
abilities to make their own decisions

about healthcare and finance.

The act will include a legal definition
of ‘mental capacity’, which will be
made more specific than is currently
the case. There will also be a
requirement to act in the best
interests of an incapable person, and
the concept of ‘best interests’ will be
defined.

There is also the introduction of
‘lasting powers of attorney’, which
can cover aspects of personal care
as well as property. The lasting

power of attorney will require a

certificate by a doctor confirming
that the Donor has mental capacity
when it was made. Lasting powers
must be registered to be effective.
The Donor will state the person s/he
wishes to be notified of the
application for registration when the

lasting power of attorney is made.

It will be possible to nominate
successive Appointees (e.g. ‘A should
be appointee, but if A dies, the
responsibility will fall to B’).

Legal restrictions on gifts will be

similar to those under current rule.

A new Court of Protection will be
introduced, with wider powers to
include decisions about a person’s
personal welfare and healthcare.
The court may appoint a deputy with
similar powers to a Receiver to act
on a person’s behalf, but this will not

be a long term appointment.
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